BOROUGH OF TUKHANNOCK

ORDINANCE NO 2019-1
AN ORDINANCE OF THE BOROUGH OF TUNKHANNOCK, WYOMING COUNTY, PENNSYLVANIA PROHIBITING UNREASONABLE, UNNECESSARY, EXCESSIVE AND OFFENSIVE NOISE AND PROVIDING PENALTIES FOR VIOLATIONS.

SECTION ONE.

POLICY and PURPOSE

It is declared to be the public policy of the Borough to prohibit unreasonable, unnecessary, excessive and offensive noise from all sources subject to its police power. 

This Ordinance is enacted to protect, preserve, and promote the health, safety, welfare, peace, and quiet of the citizens of the Borough through the reduction, control, and prevention of loud, raucous and unnecessary noise which unreasonably disturbs, injures, or endangers the health, comfort, repose, peace or safety of people within the community.

SECTION TWO.

FINDINGS

A. Unreasonable noise degrades the environment of the Borough and the Borough has a substantial, and in some cases, compelling interest in controlling such noise.

B. Unreasonable noise degrades the environment to a degree that:

(1) is harmful to the health, welfare and safety of its inhabitants and visitors;

(2) interferes with the comfortable enjoyment of life and property;

(3) interferes with the well-being, tranquility, and privacy of the home; and

(4) both causes and aggravates health problems.

C. Uses of muffler and other engine exhaust modifying equipment substantially and unreasonably invades the personal privacy, peace, and freedom of residents and visitors of the Borough.

D. Sound amplifying equipment, in certain ways and at certain times and places, also unreasonably invades that privacy, peace and freedom.

E. Individuals are not required to welcome unwanted noise into their homes and there simply is no right to force unwanted noise into the home of an unwilling listener and there is a compelling interest in prohibiting such noise on a content neutral basis.

F. Effective control and elimination of unreasonable noise is essential to the health and welfare of the Borough’s residents and visitors, and to the conduct of the normal pursuits of life, including sleep, work, communication, and recreation.

G. At the same time, in regulating noise it is essential to allow the construction and maintenance of structures, infrastructure, and other elements necessary for the physical and commercial vitality of the Borough.

H. A substantial body of science and technology exists by which excessive noise may be substantially abated.

I. It is the intent of the Borough Council to regulate and prevent excessive noise without unreasonably infringing upon the rights of the Borough’s inhabitants and visitors and in every case within the constraints set by the Pennsylvania and U.S. Constitutions and applicable statutes.
SECTION THREE.

RELATIONSHIP WITH ZONING ORDINANCE

The Tunkhannock Borough Zoning Ordinance exists independent of the provisions of this Ordinance.  The noise regulations in the Tunkhannock Borough Zoning Ordinance shall not preempt or supersede the provisions in this Ordinance or vice versa unless such preemption is required by law.  Where there is a conflict between this Ordinance and the Tunkhannock Borough Zoning Ordinance the more restrictive provision shall apply.

SECTION FOUR

DEFINITIONS

As used in this Ordinance unless context clearly requires otherwise:

“Baffle” means a device to deflect, check or regulate the flow or passage of sound.

“Construction” means any site preparation, assembly, erection, substantial repair, alteration, or similar action, but excluding demolition.

“Decibel (dB)” means a unit for measuring the volume of a sound, equal to twenty times the logarithm to the base ten of the ratio of the pressure of the sound measured to the reference pressure, which is twenty micropascals (twenty micronewtons per square meter).

“Emergency” means any occurrence or set of circumstances involving actual or imminent physical trauma or property damage which demands immediate action.

“Emergency work” means work made necessary to restore property to a safe condition following a public calamity or work required to protect persons or property from an imminent exposure to danger or work by private or public utilities when restoring utility service.
“Liquor Establishment Licensee” means a person in possession of a valid license to serve alcohol issued by the Pennsylvania  Liquor Control Board within the Borough of Tunkhannock, Pennsylvania.

“Motor vehicle” means any vehicle which is propelled or drawn on land by a motor, such as, but not limited to, passenger cars, trucks, truck-trailers, semitrailers, campers, go-carts, snowmobiles, amphibious craft on land, dune buggies, or racing vehicles, but not including motorcycles.

“Motorcycle” means an unenclosed motor vehicle having a saddle for the use of the operator and two or three wheels in contact with the ground, including, but not limited to, motor scooters and minibikes.

“Muffler” means any device used upon a motor vehicle whose purpose is the deadening of combustion noises of any engine thereon, or the deadening of any other motor noises, including but not limited to the noise of exhaust gases, or any other mechanical device for the deadening of the noise and intake gases upon a motor vehicle.

“Noise” means any sound which endangers or injures the safety or health of humans or animals, or annoys or disturbs a reasonable person of normal sensitivities, or endangers or injures personal or real property.

“Person” means a natural person, firm, association, co-partnership, joint venture, corporation, or any entity, public or private in nature.

“Pneumatic hammers,” means pneumatic hammers that are driven by compressors with greater than ten horsepower or that use a hose with a diameter greater than three-eighths of an inch.

“Premises” means a place in which a person has right of legal, private occupancy.

“Sound” means an oscillation in pressure, particle displacement, particle velocity or other physical parameter, in a medium with internal forces that causes compression and rarefaction of that medium. The description of sound may include any characteristic of such sound, including duration, intensity and frequency

SECTION FIVE

NOISES PROHIBITED

A. For purposes of this Ordinance, unreasonable noise shall mean sound that is of a volume, frequency, or pattern that prevents, disrupts, injures, or endangers the health, safety, welfare, prosperity, comfort or repose of reasonable persons of ordinary sensitivities within the Borough.  The factors which will be considered in determining whether a violation of the provisions of this section exists will include, but not be limited to, the following:

(1) The volume of noise;
(2) The intensity of the noise;
(3) Whether the nature of the noise is usual or unusual;
(4) Whether the origin of the noise is natural or unnatural;
(5) The volume and intensity of the background noise, if any;
(6) The proximity of the noise to residential sleeping facilities;
(7) The nature and zoning of the area within which the noise emanates;
(8) The density of the inhabitation of the area within which the noise emanates;
(9) The time of the day or night the noise occurs;
(10) The duration of the noise;
(11) Whether the noise is recurrent, intermittent or constant;
(12) Whether the noise is produced by a commercial or noncommercial activity;
(13) Whether it is a pure tone noise;
(14) Whether it is an impulse noise.

B.
Except as otherwise provided in this Ordinance, it shall be unlawful for any person to cause or make any unreasonable noise or to allow any unreasonable noise to be caused or made in or on any real or personal property occupied or controlled by that person in such a manner as to be plainly audible at the boundary of the real property, structure, or residence from which the noise originates.  This general prohibition is not limited by the specific restrictions of the following sections of this Ordinance.

C. In addition to the foregoing, the following acts are violations of this Ordinance:

(1)
It shall be a violation of this Ordinance to operate a motor vehicle with an internal combustion, steam or air motor unless the motor vehicle is equipped with a suitable and efficient muffler or baffle. A muffler or baffle shall be considered suitable and efficient, for purposes of this Ordinance, when the vehicle does not create unreasonable noise. Except by specific governmental authorization given by the mayor or his or her duly authorized representative, no person while on a public or private highway, street or road shall operate a motor vehicle with the muffler or baffle cut out or removed. No cutout shall be so arranged or connected as to permit its operation or control by the driver of any motor vehicle while in position for driving or by a passenger of any motor vehicle.
(2)
Except as used for warning purposes, it shall be a violation of this Ordinance for any person to use, operate or sound any horn or signaling device on any motor vehicle in any public street or public place in the Borough for any unreasonable period of time.
(3)
It shall be a violation of this Ordinance to play, use, or operate or allow to be played, used, or operated in any motor vehicle any radio, television, digital media player, loudspeaker, sound amplifier, musical instrument, or any other machine or device for producing or reproducing sound at a volume that is louder than necessary for the convenient hearing of persons who are inside the vehicle within which such device is played, used or operated. Sound that is clearly audible thirty feet or more from the vehicle is prima facie evidence of a violation of this section.
(4) It shall be a violation of this Ordinance to play, use, operate or allow to be played, used, or operated any radio, television, digital media player, loudspeaker, sound amplifier, musical instrument, or any other machine or device for producing or reproducing sound in such a manner that the sound produced persists continuously or intermittently for a period of at least fifteen minutes and can be heard outside the immediate premises from the location of the emitter by a person with normal hearing. Sound that is clearly audible to a person with normal hearing from any place other than the premises from which the source of the sound is located, when the sound occurs between the hours of ten p.m. and seven a.m., is prima facie evidence of a violation of this section.

(5) It shall be a violation of this Ordinance to own, possess or harbor any animal or bird which howls, barks, meows, squawks, or makes other sounds or noises continuously and/or incessantly for a period of five (5) minutes or intermittently for one-half (1/2) hour which is plainly audible  .
(6) It shall be a violation of this Ordinance for a Licensed Establishment Licensee to permit unreasonable noise to emanate from inside or outside of the licensed premises.  Sound that is clearly audible thirty feet or more from the Licensed Establishment Licensee’s property line or from any residence not located in the same structure as the licensed establishment is prima facie evidence of a violation of this section. 

SECTION SIX

EXEMPTIONS

The following uses and activities shall be exempt from the provisions of this Ordinance:

A. Non amplified crowd noises resulting from legal activities and occasional social gatherings, between the hours of six a.m. and ten p.m.; provided, the noise level for the occasional social gathering measured from any adjacent residential property does not exceed sixty-five (65) dBA.

B. Construction operations for which building permits have been issued or construction operations for which a permit is not required shall be exempt from the noise control ordinance under the following conditions and with the following exceptions:

(1) Such operations occur after six a.m. and before ten p.m.   However, in recognition of the work necessary to prepare and close a site each day, motor vehicles transporting heavy construction equipment or construction materials to and from construction sites at those times shall be exempt from the time restrictions set forth above.

(2) Because of the loud and unusual sounds, and the ground vibrations associated with pile drivers, steam shovels, pneumatic hammers, and steam or diesel gasoline hoists, the operation of this equipment shall be exempt but only when it occurs between the hours of seven a.m. and eight p.m. or when allowed by special permit.

(3) In order to be exempt, all equipment used in such operations shall be operated with the manufacturer’s mufflers and noise reducing equipment in use and in proper operating condition;

C.
Noises of safety signals, warning devices, and emergency pressure relief valves;

D.
Noises resulting from any authorized emergency, fire or police vehicle when responding to an emergency call, acting in time of emergency or in connection with official police or fire department business;

E.
Noises resulting from emergency work;

F.
Noises made by churches using bells as part of their religious observance and by persons having obtained a permit to use the streets;

G.
Any aircraft operated in conformity with, or pursuant to, federal law, federal air regulations, and air traffic control and instructions and pursuant to and within the duly adopted federal air regulations. Any aircraft operating under technical difficulties in any kind of distress, under emergency orders of air traffic control or being operated pursuant to and subsequent to the declaration of an emergency under federal air regulations is also exempt;

H.
All noises resulting from normal operations of railroad trains are exempt as provided by state or federal law;

I.
Noises resulting from burglar alarms and other warning devices when properly installed, providing the cause for such alarm or warning device sound is investigated and turned off within a reasonable period of time. This exemption shall not apply to the sounding of any burglar or fire alarm or any motor vehicle burglar alarm, except for emergency purposes, unless such alarm is terminated within ten (10) minutes of activation and no more than two (2) false activations within a four (4) hour period;

J. Noises resulting from rubbish collection utilizing any mechanical equipment between the hours of five a.m. and ten p.m. only;

K. Noises associated with equipment or animals lawfully utilized by persons with disabilities to accommodate their disability;

L. Noises associated with legal consumer fireworks used during the following times:

(1)
Between the hours of five p.m. and two hours after sunset on June 29th, June 30th, July 1st, July 2nd, July 3rd, July 5th, July 6th, July 7th, July 8th, and July 9th,

(2)
Between the hours of ten a.m. and twelve midnight on July 4th, and

(3)
Between the hours of ten a.m. on December 31st and one a.m. on January 1st;

M. The following noises associated with Powered Equipment:

(1)
Powered equipment used on a temporary, occasional or infrequent basis operated between the hours of eight (8) a.m. and six (6) p.m. Monday through Friday. No piece of equipment shall generate noise in excess of eighty-five (85) dBA at fifty (50) feet,

(2)
Residents/property owners personally using powered equipment to maintain their property and/or residence on Saturdays, Sundays or holidays between the hours of nine (9) a.m. and five (5) p.m. No piece of equipment shall generate noise in excess of eighty-five (85) dBA at fifty (50) feet.
N. Sounds from domestic animals or birds unless such animal or bird howls, barks, meows, squawks, or makes other noises continuously and/or incessantly for a period of five (5) minutes or intermittently for one-half (1/2) hour. For the purposes of this section, the animal or bird noise shall not be deemed a violation if a person is trespassing or threatening to trespass upon private property in or upon which the animal or bird is situated or if the noise is for any other legitimate cause, such as someone teasing or provoking the animal or bird.

O.
From seven (7) a.m. to ten (10) p.m. any organized athletic events or activities occurring on athletic fields, playgrounds, parks, tennis courts or other public recreation facilities owned or operated by a school district, the Borough or the county.
P.
Air-conditioning, pool and spa equipment when it is functioning in accord with manufacturer’s specifications and is in proper operating condition provided that no unit may cause the noise level to exceed in excess of fifty (50) dBA at fifty (50) feet.
Q.
Any other noise resulting from activities of a temporary duration permitted by law and for which a permit has been granted by the Borough in accordance with Section Seven. Regulation of noises emanating from operations under permit shall be according to the conditions and limits stated on the permit and contained in Section Seven.

SECTION SEVEN

SPECIAL PERMITS

Applications for a permit for relief from the regulations contained in this Ordinance shall be made in writing to the Borough Manager or duly authorized representative of Borough Council.  Any permit granted by the Borough Manager or duly authorized representative of Borough Council must be in writing and shall contain all conditions upon which said permit shall be effective. The Borough Manager or duly authorized representative of Borough Council may prescribe any reasonable conditions or requirements he or she deems necessary to minimize adverse effects upon the community or the surrounding neighborhood.  
A. Such permit:

(1) Requires payment of fee for the administrative costs of issuing the permit in an amount established by Council from time to time.  The initial fee shall be thirty dollars;

(2) Is valid for the dates and times specified between the hours of ten a.m. and twelve a.m.;

(3) Shall not authorize, allow, or otherwise permit the production, reproduction, or amplification of sound which exceeds eighty-five dB(A) when measured from the nearest receiving property.
(4) Shall not be issued for the same location for a duration exceeding five consecutive days nor for the same location exceeding twelve days within any twelve-month period.

(5) Shall not to be issued for the same location or to the same applicant that has been convicted of violating this Ordinance within the past three years. 

B. The application for the permit required to be filed pursuant to this section shall contain the following information:

(1)
The date of the application and the date and hours for which the permit is requested;

(2)
The name and address of the applicant;

(3)
The name and address of the person who will have charge of the sound amplifying equipment;

(6) The purpose for which the sound equipment will be used;
(7) The address and a description of the location where the sound equipment will be used;
(8) A description of the type of sound amplifying equipment to be used.

SECTION EIGHT

WARNING OF VIOLATION; PENALTIES FOR OFFENSES

A. In those cases of unreasonable noise,  the person or persons responsible shall be advised of any conduct prohibited in this ordinance by the police or any Borough officer authorized to enforce the provisions of this ordinance. After such warning, if any person does not immediately cease engaging in conduct prohibited in this ordinance or shall continue or repeat the conduct or similar conduct within a 30 day period, the party shall be in violation of this ordinance and shall be punishable as provided in subsection E, below.

B. It shall be sufficient if the warning is oral or in person or over the telephone.
C. A warning shall only be issued to a person once for the substantially similar conduct occurring within a 30 day period.
D. No such warning shall be required in any case of a violation which occurs in a careless or reckless disregard of public health or safety.

E. The Borough of Tunkhannock may enforce the provisions of this Ordinance in any court of competent jurisdiction in law or equity in addition to pursuing prosecution of the offending person for a summary violation.

E.
Any person violating any provision of this Ordinance shall, upon conviction thereof in a summary proceeding, be sentenced to pay court costs, the cost of prosecution and a fine of one hundred and fifty ($150.00) dollars for the first offense,  three hundred ($300) dollars for the second offense, and five hundred ($500.00) dollars for the third or subsequent offense occurring within a three year period.  

Section Nine

Severability

The provisions of this Ordinance are severable, and any sentence, section or other part of this Ordinance should be found to be invalid, such invalidity shall not affect the remaining provisions, and the remaining provisions shall continue in full force and effect.
Section Ten

Repealer

All other Ordinances and Resolutions or parts thereof in conflict or that are inconsistent are hereby repealed.

Section Eleven

Effective Date

This Ordinance shall become effective upon adoption.
Enacted by the Borough of Tunkhannock, County of Wyoming and Commonwealth of Pennsylvania, on the fifth day of August,2019.
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